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PREFATORY NOTE 


It is the purpose of this publication to make available to interested 
persons, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as opposed 
to.quasi-legislative) character, and which, under the applicable stat- 
utes, can be made by the Secretary of Agriculture, or an officer author- 
ized by law to act in his stead (the Under Secretary, the Assistant 
Secretary, or an officer appointed under the act of April 4, 1940 (5 
U. S. C. 1940 ed. 516a-e.)), only after notice and hearing or oppor- 
tunity for hearing have been given. These decisions do not include 
rules and regulations of general applicability which are required to 
be published in the Federal Register or (for reasons of policy) deci- 
sions issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1940 ed. 601 et seq.) , the Commod- 
ity Exchange Act (7 U.S. C. 1940 ed. 1 et seq.), the Federal Seed Act 
(7 U.S. C. 1940 ed. 1551 et seq.), the Grain Standards Act (7 U.S. C. 
1940 ed. 71 et seq.), the Packers and Stockyards Act, 1921 (7 U.S. C. 
1910 ed. 181 et seq.), and the Perishable Agricultural Commodities 
Act, 1930 (7 U. S. C. 1940 ed. 499a et seq.). These statutes are now 
administered by Agricultural Marketing Administration created by 
Executive Order No. 9069, February 23, 1942. (7 F. R. 1409). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agricultural Decisions” and may be cited by 
the designation “A. D.”, together with the appropriate number, which 
appears at the beginning of each decision. Copies of monthly issues 
beginning with January of 1942 and annual bound volumes of the 
decisions will be available through the Superintendent of Documents, 
Washington, D. C 
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(A. D. 165) 


In re ORANGE Be tr FrRuir Disrrisutors, Inc. et al., Petitioners. AMA Doc. 
Nos. 53-3, 53-4, 538-5. Decided July 27, 1942. 


PRELIMINARY STATEMENT 


By agreement, the petitions of the above-named parties were con- 
solidated for the purposes of hearing. The three proceedings are 
disposed of in one order. They arose under the Agricultural Adjust- 
ment Act (1933), as amended and as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 (7 U. S. C. 1940 ed. 
601 et seg). They are similar to, and in some particulars identical 
with, Docket No. D-53-1, involving the petition of Mutual Orange 
Distributors and others, in which a decision was rendered on March 
7, 1942. That decision is published in volume 1, number 3, begin- 
ning at page 207, of the decisions of the Secretary of Agriculture 
under the regulatory laws administered by the Department of Agri- 
culture (A. D. 68). Reference is made to it for a statement of all 
the provisions of the statute and of Order No, 53, the California 
and Arizona lemon marketing order, with which these cases are 
concerned. Other references to it are made below. 

Petitioners herein had notice of the promulgation hearing which 
preceded the order, but took no active part in it. On June 11, 14, and 
20, 1941, acting under section 8c (15) (A) of the act, they filed pe- 
titions attacking the economic and legal validity of Order No. 53 
and asking that it be cancelled or that they be excepted from its 
regulations, 

According to its petition in D-53-3, Orange Belt Fruit Distribu- 
tors, Inc., is a California corporation located at Pomona, California. 
It handles lemons on consignment for over 100 growers, and has 
about 800 acres of lemons under contract. It ships 90% of its 
lemons in interstate commerce, mostly to regular customers at prices 
at time of arrival basis. It has storage space for 66 cars of lemons, 
but to ship its usual 475 to 500 cars per year, it would need, under 
the order, space to store 120 more, which would cost $60,000. It 
handles interior lemons, which can be stored no more than 60 days, 
part of which lemons are “tree ripes,” which can be stored only 
30 days. It applied for and received a prorate base and allotments, 
based upon storage capacity, but the allotments received would not 

enable it to operate. 

Paramount Citrus Association, Inc., in the petition in D-534, 
alleges that it is a California corporation located at Los Angeles, 
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California. It handles, 95% in interstate commerce, about 150 cars 
of lemons a year, of which 15% are consigned by growers, and the 
rest purchased from growers for cash. Its lemons are interior 
lemons, partly “tree ripes,” such as those handled by Orange Belt 
Fruit Distributors, Inc. It has no storage facilities. To get al- 
lotments allowing it to ship its usual amount, under the order, it 
would need storage facilities costing $35,000. 

In the petition in D-53-5, it is alleged that P & W Citrus Company 
is a fictitious name under which Sam Perricone, of Los Angeles, 
California, does business, Perricone is not a first handler who buys 
directly from growers, but buys his lemons from other handlers. He 
has no storage facilities. Such facilities as would enable him to do 
his usual business, under the order, would cost over $10,000. About 
half his lemons are “tree ripes,” which can be stored for only 30 
days. About 75% of his lemons go into interstate commerce. 

Each petitioner claims that Order No. 53 is unlawful because 
(with a few minor exceptions, the other two petitions, in this phase, 
contain the identical language used by Orange Belt, here quoted) : 


“1. It will deprive the petitioner and its growers of their property without 
due process of law, and will result in the taking and confiscation of their prop- 
erty without compensation therefor, in violation of the Fifth Amendment of 
the Constitution of the United States. 

“2. It will lessen, eliminate and destroy competition, and will create a 
monopoly of the lemon industry in the California Fruit Growers Exchange. 

“3. It constitutes an unlawful restriction and curtailment of the right of the 
petitioner, and of the producers of lemons, to contract freely with respect to 
their property. 

“4. It is arbitrary, unreasonable, inequitable, discriminatory, oppressive, un- 
fair and unjust. 

*5. It is not in accordance with the requirements of the statute under which 
it was issued 

“6. Certain of its provisions constitute an unlawful and unconstitutional 
delegation of power. 

“7. Many of its provisions are ambiguous, uncertain, indefinite, and = un- 
intelligible. 

“8. Certain of the findings of the Secretary of Agriculture on which said 
order is based are not supported by the evidence adduced at the hearing, but 
are contrary thereto. 

“9. The said order is not adapted to nor will it accomplish, tend to ac- 
complish, or further the declared policy of the Act; but on the contrary, it will 
defeat the same.” 

Each asks, in identical language: 

“1, [That a hearing be held.] 

“2. That said Order complained of be declared void ab initio, and that the 
same be terminated and cancelled forthwith, or that the petitioner be exempted 
therefrom. 

“3. For such other and further relief as may be meet and just in the 


premises.” 

In accordance with applicable regulations, a hearing was held on 
the three petitions at Los Angeles, California, beginning on June 26 
and ending on July 7, 1941. At the hearing, the petitioners offered 
evidence, including that presented in Docket No. D-53-1, in support 
of the allegations in their petitions. After the hearing, petitioners 
filed a brief. 
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On February 16, 1942, a corrected copy of the presiding officer’s 
report, containing preliminary statement, findings of fact, conclu- 
sion, and ruling, was served on counsel for petitioners. The report 
was adverse to petitioners, and exceptions and brief were filed on 
behalf of Orange Belt Fruit Distributors, Inc. Before issuing this 
order, the exceptions and briefs filed have been considered, 


CONCLUSIONS 


For the reasons stated in the Mutual Orange Distributors decision, 
Docket No. D-53-1, the soundness of Order No. 53 and of the Secre- 
tary’s related findings are matters which cannot be attacked in this 
proceeding through the introduction of additional evidence which 
was not available to the Secretary at the time of issuing the order. 
This conclusion does not involve the question of whether the findings 
are supported by the evidence in the promulgation hearing record, 
but these petitioners have offered nothing on this question which was 
not raised and decided in Docket No. D-53-1. 

In support of their claim that the order is discriminatory as to 
handlers in their positions, the petitioners presented evidence tending 
to show that, as they handle lemons which cannot be stored as long 
as other types, and have inadequate storage facilities to operate effi- 
ciently under the regulation, the order precludes them from procuring 
prorate bases and allotments thereunder sufficient to fill their orders 
for interstate shipment, and will ruin their businesses unless it is 
annulled or they are excepted from it. Of the three petitioners, only 
Orange Belt Fruit Distributors, Inc., applied for a prorate base and 
allotments. It did not appeal from the action taken by the Lemon 
Administrative Committee on its applications. It must be concluded 
that these petitioners, just as those in the Mutual Orange Distribu- 
tors case (A. D. 68), have not established their allegations of discrim- 
ination nor qualified themselves to complain, in a proceeding such as 
this, of the prorate bases and allotments that were or could have 
been assigned to them, 

One of the petitioners, Perricone, contends that the order does not 
apply to handlers buying loose lemons from other handlers, and then 
packing and shipping them in interstate commerce; that the order is 
only intended to apply to so-called “first handlers,” that is, handlers 
who buy lemons directly from producers and then pack them, for 
the reason that all of the terms of the order for obtaining a prorate 
base and for allotments thereunder are upon a packed box basis; 
that, for this reason, he is not a handler within the meaning of the 
order, and should be exempted therefrom. It is true that he does 
not receive lemons from producers, yet when he receives them from 
other handlers, packs them, and ships them in interstate commerce, 
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he certainly at that point becomes “a handler” within the meaning of 
the order, and, consequently, is subject to regulation thereunder. 

The petitioners have urged the invalidity of the order upon consti- 
tutional as well as statutory grounds. It is established that an ad- 
ministrative officer should not hold a statute enacted by the Congress 
to be unconstitutional, unless and until a court of competent juris- 
diction has so ruled. By parity of reasoning, the Secretary should 
not hold a regulation prescribed by him in his quasi-legislative capac- 
ity under a statute enacted by the Congress to be unconstitutional, 
except under like circumstances. 

It is concluded, accordingly, that the order is, in all respects here 
concerned, consonant with the act and in accordance with law, and 
that the relief requested by the petitioners should be denied. 

Because, as appears from the foregoing, a large part of the peti- 
tioners’ case falls outside the proper bounds of a proceeding of this 
kind, and because, as indicated above, the record in this proceeding 
does not warrant any legally significant findings with respect to the 
remainder of the petitioners’ case, no formal findings of fact of the 
usual sort have here been made. 


ORDER 


In view of the foregoing conclusions, the relief requested by the 


petitioners is denied and the three petitions are dismissed. 
This document, including preliminary statement, conclusions, and 
order, shall be served on the parties by registered mail or in person. 
Tuomas J Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 166) 


In re Rorert BERMAN, doing business as A & B Produce Company, Petitioner. 
AMA Doce. No. 53-7. Decided July 31, 1942. 


PRELIMINARY STATEMENT 


This is a proceeding under the Agricultural Adjustment Act 
(1933), as amended and as reenacted and amended by the Agricultural 
Marketing Agreement Act of 19387 (7 U. S. C. 1940 ed. 601 e¢ seq.). 
It is similar to, and in many particulars identical with, Dockets 
No. D-53-1, D-53-3, D-53-4, and D-53-5. A decision in D-53-1 was 
rendered on March 7, 1942, and is published in the March 1942 number, 
beginning at page 207, of the decisions of the Secretary of Agriculture 
under the regulatory laws administered by the Department of Agri- 
culture (A. D. 68). A consolidated decision in D-53-3, 4, and 5 was 
issued on July 27, 1942. Reference is made to both of those decisions 
for a statement of the provisions of the statute and of Order No. 53, 
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the California and Arizona lemon marketing order, with which this 
case is concerned, and for the disposal of all issues raised in the four 
cases decided in the two decisions. 

On August 6, 1941, petitioner herein, acting under section 8c (15) 
(A) of the act, filed a petition attacking the economic and legal 
validity of Order No. 53 and asking that it be canceled or that he 
be excepted from its regulations. He alleges that he is a handler 
who buys most of his lemons from other handlers for cash, and sells 
them in interstate commerce to customers entirely dependent upon 
him for their lemons. He says that he bought from the California 
Fruit Growers Exchange and from independent handlers, but that, 
since the prorate, the former refuses to sell him and the latter have 
insufficient prorate to sell him enough for his customers. He claims 
that, having no storage facilities, he cannot get a prorate base and 
allotments, and that sufficient storage facilities would cost him over 
$10,000. His claims that Order No. 53 is unlawful are practically 
identical with those of petitioners in D-53-3, 4, and 5, except that 
this petitioner adds that Order No. 53 has created serious shortages 
of lemons and raised lemon prices, and will continue to do so. 

In accordance with applicable regulations, a hearing was held 
at Los Angeles, California,‘on September 23, 1941. Petitioner was 
the only witness called. His testimony tended to support his allega- 
tions as to his operations, except that he did not say he had cus- 
tomers wholly dependent upon him for lemons, and he said that 
sufficient storage facilities would cost him $100,000. The entire rec- 
ords in the promulgation hearing and in Dockets No. D-53-1, 3, 4, 
and 5 were incorporated into the record by reference. 

On February 14, 1942, the presiding officer’s report, containing 

findings that there is no discrimination created by Order No. 53 and 
concluding that this petition should be dismissed, was served on 
petitioner by registered mail. He has filed no exceptions to, the 
report. 
CONCLUSIONS 
For the reasons stated in the two decisions which have been refer- 
red to, the soundness of Order No. 53 and of the Secretary’s related 
findings are not subject to attack in this proceeding through the 
introduction of evidence not before the Secretary when the order 
was issued. On the question of whether the findings are supported 
by evidence in the promulgation hearing record, this petitioner has 
offered nothing in addition to what was considered and decided in 
Dockets D-53-1, 3, 4, and 5. 

In support of his claim that the order is discriminatory as to 
handlers in his position, petitioner presented evidence tending to 
show that, as he does not have adequate storage facilities to operate 
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efficiently under the regulation, the order precludes him from pro- 
curing a prorate base and allotments thereunder sufficient to fill his 
orders for interstate shipment, and will ruin his business unless it 
is annulled or he is excepted from it. He has never applied for a 
prorate base or allotments. It must be concluded that he, just as the 
petitioners in the other four dockets referred to, has not established 
his allegations of discrimination nor qualified himself to complain, 
in a proceeding such as this, of prorate bases and allotments that 
might have been assigned to him. 

The petitioner has urged the invalidity of the order upon con- 
stitutional as well as statutory grounds. It is estimated that an 
administrative officer should not hold a statute enacted by the Con- 
gress to be unconstitutional, unless and until a court of competent 
jurisdiction has so ruled. By parity of reasoning, the Secretary 
should not hold a regulation prescribed by him in his quasi-legisla- 
tive capacity under a statute enacted by the Congress to be uncon- 
stitutional, except under like circumstances. 

It is concluded, accordingly, that the order is, in all respects here 
concerned, consonant with the act and in accordance with law, and 
that the relief requested by the petitioner should be denied. 

Because, as appears from the foregoing, a large part of the peti- 
tioner’s case falls outside the proper bounds of a proceeding of this 
kind, and because, as indicated above, the record in this proceeding 
does not warrant any legally significant findings with respect to the 
remainder of the petitioner’s case, no formal findings of fact of the 
usual sort have here been made. 


ORDER 


In view of the foregoing conclusions, the relief requested by the 
petitioner is denied and the petition is dismissed. 
This document, including preliminary statement, conclusions, and 
order, shall be served on the parties by registered mail or in person. 
Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture. 


(A. D. 167) 


Ciara Rope, Complainant v. Centrat Co-OpeRATIVE ASSOCIATION, Respondent. 
P. & 8. Doc. No. 1457. Decided July 3, 1942. 


ORDER OF DISMISSAL 


On January 29, 1942, Clara Rodie, of Cumberland, Wisconsin, 
filed an informal complaint against the Central Co-Operative Asso- 
ciation, of South St. Paul, Minnesota, under the Packers and Stock- 
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yards Act, 1921, as amended (7 U.S.C. 1940 ed. 181), seeking repara- 
tion in the sum of $46.80. A copy of the complaint was served upon 
the respondent, who filed an answer, sworn to on April 18, 1942, 
denying the material allegations in the complaint. 

Neither party has requested an oral hearing and the case is, there- 
fore, handled under the shortened procedure (7 CFR 202.17; 6 F. R. 
3141). In addition to the complaint, answer, and reply to the answer, 
the record contains affidavits by various people who were familiar 
with the transaction in question. 

The complainant alleges, in substance, that on November 10, 1941, 
she shipped by truck from Cumberland, Wisconsin, four very fat 
heifers, which were “black Angus crossed with Holsteins,” and re- 
ceived 514 cents per pound, although later the respondent remitted an 
additional 14 cent per pound on three head after the complaint was 
made. The complainant also contends that the heifers should have 
sold for 714 cents per pound. 

In the answer the respondent admits that it is registered as a 
market agency at the St. Paul Union Stockyards, South St. Paul, 
Minnesota, which has been duly posted as a public stockyard, and 
alleges that on November 10, 1941, at 2 p. m., it received from the 
complainant the four heifers, one of which, weighing 690 pounds 
was sold to the Dakota Packing Company at $5.50 per hundred and 
the other three to the same purchaser at $6 per hundred; that, due 
to an error, the prices on all the heifers were reported at $5.50 per 
hundred but the report was corrected to show that three of them sold 
at $6; that the market at South St. Paul closes at 3 p. m.; that the 
following day (November 11) was a legal holiday on which all the 
packing houses were closed, as a result of which all the packers made 
substantially smaller purchases of livestock on November 10 than 
they otherwise would have done in order to avoid carrying over a 
large number of livestock; that all of the heifers were of a dairy 
type, plain in quality, and only in fair flesh; that the market price 
on such animals on November 10 varied from $5 per hundred to 
$6.25 per hundred; and that, due to the late hour at which tlie 
heifers arrived at the market, there was very little demand for 
this type and class and the prices obtained were at the fair market 
value. 

The evidence presented by the parties is in direct conflict with re- 
spect to the fair market value of the heifers. Several persons have 
submitted affidavits to the effect that the heifers were fat and should 
have sold for prices ranging between $6.50 and $8.50 per hundred 
pounds. On the other hand, the respondent has submitted affidavits 
from two or three persons to the effect that the heifers were sold at 
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the market price and that they did not consider them fat. The bur- 
den of proof is upon the complainant to show that the respondent 
failed to render reasonable stockyard services in connection with the 
sale of the heifers. The evidence fails to establish the complainant’s 
claim. It appears that the complaint should be dismissed. 


FINDINGS OF FACT 


1, The Central Co-Operative Association is a corporation whose 
address is South St. Paul, Minnesota, and during all the times men- 
tioned in the complaint was registered as a market agency at the St. 
Paul Union Stockyards, South St. Paul, Minnesota, a stockyard 
which has been duly posted by the Secretary of Agriculture. 

2. On November 10, 1941, the complainant consigned to the re- 
spondent four heifers to be sold on commission. The heifers ar- 
rived at 2 p. m. that afternoon and, since the market closed at 3 p. m., 
the respondent sold one of the heifers at $5.50 per hundred and the 
other three at $6 per hundred, because it believed that it would be 
inadvisable to hold them until November 12, inasmuch as November 
11 was a legal holiday. 

3. The evidence fails to show that the respondent did not render 
reasonable stockyard service in selling the complainant’s cattle. 

4, The transaction complained of occurred on November 10, 1941, 
and the informal complaint was filed on January 29, 1942, which 
was within the 90 days allowed under the act for the filing of a 
claim for reparation. 

ORDER 


IT IS ORDERED that the complaint in this case be, and the 
same hereby is, dismissed. 
IT IS FURTHER ORDERED that a copy hereof shall be served 
on the parties by registered mail or in person, 
Grover B. Hix, 
Assistant Secretary of Agriculture. 


(A. D. 168) 


In re Concourse PouLTRy CorRPORATION, Respondent. P. & S. Doe. No. 1454. 
Decided July 9, 1942. 
PROCEEDINGS 


Pursuant to the Packers and Stockyards Act, 1921 (7 U. S. C. 1940 
ed. 181 et seg.), an inquiry and notice was issued on February 27, 
1942, in which it was alleged that the respondent, Concourse Poultry 
Corporation, licensed as a live poultry dealer under the act, had 
become unable to meet its financial obligations and had failed to keep 
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records correctly disclosing transactions involved in its business. A 
hearing was ordered to be held in New York on March 13, 1942. A 
copy of the inquiry and notice was served on respondent on March 
2, 1942. 

At the appointed time and place, the hearing was held before 
Robert B. Throckmorton, an examiner. C. E. Miles, Office of the 
Solicitor, Department of Agriculture, appeared for the Government. 
There was no appearance for respondent, but there was filed with 
the examiner a document, signed by respondent’s vice president, ad- 
mitting the facts alleged, waving hearing, and consenting to revo- 
cation of respondent’s license. Doubtful of the authority of the 
vice president to execute this document, the Government presented 
its evidence. 

From the evidence, it appears that in a former proceeding, P & S 
Docket No. 1386, Jn re Concourse Poultry Corporation, in which an 
order (Agriculture Decision No. 13) was issted by the Assistant Sec- 
retary on January 23, 1942, respondent’s financial condition on April 
18, 1941, had been found insufficient. However, due to adjustments 
with corporate owners, respondent’s financial condition on May 30, 
1941 had been found adequate and its license had not been revoked. 
Testimony of a Government accountant showed that respondent had 
suffered considerable losses, but had continued to purchase live poultry, 
between May 1941 and January 23, 1942, and had discontinued busi- 
ness shortly after the latter date. In its records, respondent had 
failed to record such items as notes payable for insurance and trucks, 
had included as assets items which had no value and should have been 
written off, and had failed to record numerous checks written to 
corporate owners and others. 

On April 24, 1942, an examiner’s report was issued by John C. 
Brooke, recommending that respondent’s license be revoked because 
of its impaired financial condition and failure to keep adequate records. 
Copies of the report were served on the parties, neither of whom 
has filed exceptions. 

FINDINGS OF FACT 


1, New York, New York, was designated as subject to the poultry 
provisions of the Packers and Stockyards Act, 1921, effective Novem- 
ber 25, 1935. 

2. On May 22, 1939, Concourse Poultry Corporation, the respondent, 
was licensed as a live poultry dealer in New York, New York, upon 
a showing that its financial condition would enable it to fulfill its 
obligations as a licensee. 

3. In a former proceeding, respondent’s financial condition was 
found inadequate to enable it to meet its obligations as a licensee as 
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of April 18, 1941, but because its financial condition appeared adequate 
as of May 30, 1941, its license was not then revoked. 

4. Between May 30, 1941 and January 23, 1942, respondent lost 
$20,822 in its operations, resulting in a deficit of $25,314.87 on the 
latter date, and during this period it made many purchases of live 
poultry while insolvent. 

5. Between May 30, 1941 and January 23, 1942, respondent failed 
to keep records correctly disclosing all transactions involved in its 
business, repeatedly issuing checks without recording them, failing 
to record other items payable, and:incorrectly recording other items. 


CONCLUSIONS 


Respondent’s purchases of poultry: when it was insolvent consti- 
tuted repeated violations of section 312 of the act and its failure to 
keep proper records constituted repeated violations of section 401. 
For these repeated violations, its license should be revoked. 


ORDER 


IT IS ORDERED that the license of Concourse Poyltry Copora- 
tion as a live poultry dealer in New York, New York, is revoked. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon respondent by registered mail or in person, and that this order 
shall become effective five days after its date. 

Grover B. Hut, 
Assistant Secretary of Agriculture. 


(A.D. 169) 


In re BENJAMIN ForRSMITH and CHARLES FoRSMITH, co-partuers, doing business 
as BENJAMIN and CHARLES ForSMITH, Respondents. P. & S! Doc. No. 1434. 
Decided July 27, 1942. 


ORDER OF DISMISSAL 


On October 29, 1941, the Acting Chief of the Agricultural Market- 
ing Service issued an inquiry and notice under the Packers and Stock- 
yards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seq.), alleging that the 
respondents, Benjamin Forsmith and Charles Forsmith, had been 
issued a live poultry license upon a showing that they were financially 
able to meet their obligations as licensees but that their financial con- 
dition had since become so impaired as to make it impossible for them 
to discharge their current obligations. 

A hearing was held before an examiner in New York, New York, 
on March 10, 1942. A Government accountant testified that respon- 
dents’ adjusted current assets exceeded their adjusted current, lia- 
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bilities by $313.27, which amount was less than one fourth of their 
average weekly purchases, but that he had not considered a savings 
account of one of the respondents because he did not regard it as an 
asset of the partnership through which respondents did business. On 
June 5, 1942, an examiner’s report was issued recommending that re- 
spondents’ license be revoked. The report was served on respondents 
and on Government counsel, neither of whom filed exceptions to it. 

While respondents did not except to the examiner’s recommendation 
that their license be revoked, it is not considered that the evidence in 
the record is sufficient to support a finding that it would be impossible 
for respondents to meet their obligations as licensees. It was alleged 
that the financial condition of the two respondents was insufficient, 
but in the evidence it appears that consideration was not given to at 
least one asset of one respondent. 

There being insufficient evidence in the record to support the alle- 
gations against respondents, this proceeding is dismissed, effective 10 
days after the date of this order. A copy hereof shall be served upon 
respondents by registered mail or in person. 

Tuomas J. Fiavin 
Assistant to the Secretary of Agriculture 


(A. D. 170) 


SECRETARY OF AGRICULTURE V. AMERICAN Live Stock CoMMISSION COMPANY et al., 
Respondents. P. & S. Doc. No. 148. Decided July 30, 1942. 


SUPPLEMENTAL ORDER 


On July 29, 1941, the Assistant Secretary of Agriculture entered 
an order in this proceeding prescribing rates and charges for the 
services of respondents for selling livestock on commission at the 
Union Stock Yards, Omaha, Nebraska. By the terms of the order, 
the rates prescribed thereby terminate automatically at the close of 
July 31, 1942. 

Respondents have requested that the order of July 29, 1941, be con- 
tinued in effect, and the Agricultural Marketing Administration has 
recommended that an extension be granted. Accordingly, it is deter- 
mined that the rates prescribed by that order should be continued in 
effect, and such rates, together with all provisions of that order, are 
hereby continued in effect to and including December 31, 1942. 

A copy of this order shall be served on the respondents by registered 
mail or in person. 





Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 
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(A. D. 171) 


In re Macy Aaron MgEtstTer, doing business as Macy LivE Pouttry CoMPANY, 
Respondent. P. & S. Doc. No. 1444. Decided July 31, 1942. 


PROCEEDINGS 


On December 29, 1941, the Acting Chief of the Agricultural 
Marketing Service issued an inquiry and notice under the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), against 
the respondent, Macy Aaron Meister, an individual doing business as 
Macy Live Poultry Company, and a licensee under the poultry pro- 
visions of the act. Respondent was charged with attempting to de- 
fraud by announcing a false weight for poultry purchased by weight. 
Respondent answered that an incorrect weight was announced as the 
result of a mistake in addition, and not with any fraudulent intent. 

A hearing was held in Boston, Massachusetts, on March 12, 1942, 
before Robert B. Throckmorton, an examiner. C. E. Miles, Office of 
the Solicitor, Department of Agriculture, appeared as counsel for the 
Government and Hubert C. Thompson as counsel for respondent. 
According to the evidence introduced, respondent and his assistant, 
George Forman, called at the farm of Ira B. Austin on September 4, 
1941, and bought some chickens from Austin at 16 cents a pound. Re- 
spondent and Forman weighed the poultry on respondent’s scales and 
announced a net weight of 13868 pounds. Respondent then gave 
Austin a check for the poultry. Austin, who had weighed the chickens 
the night before on his own scales, said that the weight announced by 
the respondent was short. A State police officer and a local scale tester 
were called, and the chickens were reweighed on respondent’s scales. 
The total net weight found on this weighing was 1682 pounds, or 314 
pounds greater than that previously announced by respondent. Re- 
spondent then paid Austin for the poultry on the basis of the latter 
weight. Subsequently, in a local court, respondent was found not 
guilty but Forman was found guilty of attempting to steal 314 pounds 
of poultry from Austin. 

The foregoing facts are undisputed. In addition, the Government 
presented testimony tending to show that respondent had used, in 
weighing the poultry before the false weight was announced, a loaded 
counterpoise scale weight, which was introduced as an exhibit. Mrs. 
Austin said she saw respondent hand this weight to Forman and tell 
him to use it. Her mother, Mrs. Robinson, said she saw respondent 
throw something from his truck between the two weighings on Sep- 
tember 4. Austin testified that, after the police officer and scale tester 
left, he found the loaded weight. Mr. Robinson said he had seen re- 
spondent use this weight every time respondent had been at the Austin 
farm during the year preceding the transaction involved. 
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Respondent testified that he had never had or used a false weight. 
He insisted that the weight he had announced was short purely be- 
cause of a mistake in addition. He presented a small book he used as 
a record, in which are written figures he said were used in computing 
the weight announced. The sum of one column, which he said con- 
tains the figures written down when the gross weights (including 
chickens and crates) were called out, is shown to be 1944, whereas, 
when the column is added correctly, the correct sum is 2274, or a 
difference of 330. To get the weight of the poultry, respondent sub- 
tracted the weight of the crates from the incorrect sum of 1944, and 
got the announced figure, which would have been 330 pounds greater 
if the correct sum of 2274 had been used. He claims that this was an 
honest mistake in addition, and that the honest mistake accounts for 
the whole trouble. 

After the hearing, both parties filed suggested findings. 

On June 4, 1942, Raymond L. Dillman issued an examiner’s report 
containing a finding that respondent had used a false weight in an 
attempt to defraud, and recommending that his license be revoked. 
Respondent excepted to this finding and to the issuance of a report 
by an examiner other than the one who held the hearing, and 
requested oral argument. 

At the argument, held in Washington on July 13, 1942, Milton J. 
Wheeler appeared as counsel for the respondent, and C. E, Miles as 
counsel for the Government. It was explained that, since the hear- 
ing, Mr. Throckmorton had left the Department, which accounted 
for the issuance of the examiner’s report by another. 

Respondent’s counsel argued that it is mathematically impossible 
for the use of the loaded weight to have accounted for the short 
weight announced by the respondent and that the known facts made 
respondent’s claim of honest mistake the more reasonable contention. 
He said that inconsistencies and assumptions in their statements 
cast doubt on the testimony of Austin and his family. He pointed 
out that Mrs. Austin said she made a list of the weights as they 
were called out, but did not produce her list, which would have sup- 
ported respondent’s claim that he wrote the figures correctly but 
made a mistake in adding them. He said that respondent was more 
interested in vindication than in keeping his license. Government 
counsel admitted that the weight found, alone, could not have ac- 
counted for the false weight. He said the Government witnesses 
were parties who knew the facts, and were the natural ones to testify 
to them. He called attention to respondent’s failure to call his as- 
sistant as a witness, and to respondent’s conflicting testimony regard- 
ing a former charge against his integrity. 
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FINDINGS OF FACT 


1. Boston and Dorchester, Massachusetts, were designated as sub- 
ject to the poultry provisions of the Packers and Stockyards Act, 
1921, effective February 26, 1936. 

2. On January 12, 1937, the respondent, Macy Aaron Meister, an 
individual doing business as Macy Live Poultry Company, was li- 
censed as a live poultry dealer at Boston, and his license has not 
heretofore been revoked, 

3. On September 4, 1941, respondent, with an employee, George 
Forman, called at the farm of Ira B, Austin, whose post office ad- 
dress is North Reading, Massachusetts, and purchased 433 live chick- 
ens from Austin, at a price of 16 cents per pound. 

4. Respondent and his employee, on respondent's scales, weighed 
the empty crates and the crates loaded with chickens and announced 
the net weight of the chickens as 1368 pounds, upon a basis of which 
weight respondent gave Austin a check for the chickens. 

5. The chickens weighed over 300 pounds more than the weight 
announced by respondent, as ascertained by a reweighing on the same 
scales. After the reweighing, respondent took back his former 
check and paid Austin on the basis of the correct weight. 

6. After the reweighing, a loaded counterpoise weight was found 
near respondent’s truck. This weight was marked to indicate that 
it could be used for weighing 200 pounds, but it would take approxi- 
mately 216 pounds to balance the scale beam when this weight is 
used, instead of 200 pounds, 

7. Respondent announced the false weight, knowing it was false, 
for the purpose of defrauding the seller out of a portion of the sum 
respondent had agreed to pay for the poultry. 


CONCLUSIONS 


There is considerable evidence that respondent had and used the 
loaded weight. Its use, however, could not have accounted for the 
full shortage of the net weight on which respondent attempted to 
pay for the poultry. If the figures in respondent’s book were those 
written down as the weights were called off, which Government wit- 
nesses could have disproved or proved had they preserved the record 
they said they made, the loaded weight was apparently not used. 
But, regardless of whether the plugged weight was used, it is undis- 
puted that a short weight was announced, and in view of respondent’s 
failure to call his employee, a material witness, or explain his failure 
to do so, and in view of direct contradictions in respondent’s own 
testimony, the record does not support his claim that the short weight 
announced was the result of an honest mistake. It is concluded that 
he announced the short weight for the purpose of defrauding the 





A.D.178 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 483 


seller of poultry out of part of what he had agreed to pay, which 
is a flagrant violation of sections 503 and 504 of the act, for which 
respondent’s license should be revoked. 


ORDER 


IT IS ORDERED that, effective 10 days after the date hereof, 
respondent’s license as a live poultry dealer under the Packers and 
Stockyards Act, 1921, is revoked. 

IT IS FURTHER ORDERED that a copy hereof be served on 
respondent by registered mail or in person. 

Tuomas J. Fuavin, 
Assistant to the Secretary of Agriculture 


CONSENT DISMISSALS 


A. D.172. Z. B. Wise v. Unton Stock Yarps Company or OMAHA. 
P. & S. Doc. 1446. July 13, 1942. 


(A. D. 173) 


Burt CoLp STorAGE, INc., Complainant, v. Louis Strauss, Respondent. P. A. 
©. A. Doe. No. 4124. Decided July 10, 1942. 


PROCEEDINGS 


The complainant, Burt Cold Storage, Inc., of Burt, New York, by 
formal complaint received in the Agricultural Marketing Service of 
the United States Department of Agriculture on October 17, 1941, 
seeks an award of reparation under the provisions of the Perishable 
Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 499a), against 
the respondent, Louis Strauss of Scranton, Pennsylvania, for dam- 
ages in the sum of $100.53, the balance due on a truckload of apples 
purchased by the respondent from the complainant for shipment in 
interstate commerce and later so shipped from Burt, New York, to 
Scranton, Pennsylvania. 

It appears from the complaint and the attached exhibits that, on 
May 18, 1940, the respondent purchased a truckload of apples from 
the complainant after his truck drivers had made a careful inspection 
and telephoned to the respondent informing him of the quality, grade, 
and price of the apples; that, after the drivers of the truck had 
accepted the apples, one of the drivers paid for them by a check 
signed by the respondent at the full purchase price, plus $1.75 for a 
telephone call to the respondent at Scranton, Pennsylvania; that 
payment was stopped on the check, but subsequent thereto the re- 
spondent paid a total of $65 on account, leaving a net balance due 
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of $100.53 including $2.53 for protest fees on the dishonored check; 
and that the latter amount is now due the complainant, no part of 
which has been paid. 

The respondent filed an informal answer, sworn to on February 16, 
1942, in which he states, in substance, that he was forced to close his 
business in November 1941, and that he did not have enough money 
to pay the last month’s rent on his store. He also states that, when 
financially able to do so, he will liquidate the indebtedness due the 
complainant. Financial inability to pay is not a legal defense to a 
claim for reparation. 

FINDINGS OF FACT 


1. The complainant, Burt Cold Storage, Inc., is a corporation whose 
post office address is Burt, New York. 

2. 'The respondent, Louis Strauss, is an individual whose post of- 
fice address is 921 Clay Avenue, Scranton, Pennsylvania, and during 
the time mentioned in the complaint was licensed under the Perish- 
able Agricultural Commodities Act, 1930, as amended. 

3. On May 18, 1940, the respondent purchased from the complain- 
ant a truckload of apples for shipment in interstate commerce and 
later so shipped from Burt, New York, to Scranton, Pennsylvania. 

4. The apples were inspected and accepted by a representative of 
the respondent, who tendered a check signed by the respondent in the 
sum of $163 in full payment for the apples, including a long distance 
telephone call of $1.75. The check was dishonored and protested. 
The protest fees amounted to $2.53. 

5. The respondent has paid $65 on account, leaving a balance due of 
$100.53. 

6. The cause of action accrued on May 18, 1940, and the informal 
complaint was filed on June 22, 1940, which was within the nine 
months allowed under the act for the filing of a claim for reparation. 


CONCLUSIONS 


The failure of the respondent to account to the complainant for 
the balance of the purchase price of the apples bought from the com- 
plainant is a violation of the Perishable Agricultural Commodities 
Act, 1930, as amended. Reparation should be awarded in favor of 
the complainant for $100.53, with interest thereon, and the facts and 
circumstances as herein set forth should be published by the Agri- 
cultural Marketing Administration. 


ORDER 


IT IS ORDERED that the complainant, Burt Cold Storage, Inc., be, 
and it hereby is, awarded reparation against the respondent, Louis 
Strauss of Scranton, Pennsylvania, in the sum of $100.53, with interest 
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thereon at the rate of five percent per annum from May 18, 1940, until 
paid. 

IT IS FURTHER ORDERED that the respondent shall pay said 
sum, together with interest thereon, to the complainant as reparation 
within 30 days from the date of this order. 

IT IS FURTHER ORDERED that the facts and circumstances, 
as herein set forth, shall be published by the Agricultural Marketing 
Administration. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail, or in person, and that, except as 
to the date of payment of reparation, this order shall become effective 
10 days from and after such completed service. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 

















(A. D. 174) 


FRANK G. CLarK, trading as the INDIAN River City PackInG House, Complain- 
ant, v. H. O. Green, Respondent. P. A. C. A. Docket No. 4180. Decided 


July 13, 1942. 
PROCEEDINGS 


The complainant, Frank G. Clark, doing business as the Indian 
River City Packing House, Indian River City, Florida, filed a formal 
complaint on April 27, 1942, in this proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S. C. 1940 ed. 
499a), alleging that the respondent, H. O. Green, of Charlotte, 
North Carolina, has failed to account to the complainant for a por- 
tion of the agreed purchase price of an interstate carload shipment 
of citrus fruit. A copy of the formal complaint and the report of 
investigation were served upon the respondent by registered mail on 
May 11, 1942, as evidenced by a registry return receipt card included 
in the record, but the respondent has failed to file an answer. This 
order, therefore, is issued in accordance with the appropriate provi- 
sions of section 7(a) of the act. 

On or about the 10th day of January, 1942, the complainant con- 
tracted to sell and the respondent to purchase a carload of 425 boxes 
of citrus fruit for shipment in interstate commerce at the agreed 
f. o. b. price of $707.70. 

The carload of 425 boxes of the size and grade of fruit specified 
in the contract of sale was shipped by the complainant in car FGE 
45103 from the loading point at Indian River City, Florida, in in- 
terstate commerce to Charlotte, North Carolina, where the shipment 
was accepted without objection by the respondent. 

The respondent has paid the complainant only $250 of the total 
agreed purchase price for the carload of fruit. The respondent has 
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failed, neglected, and refused to pay the complainant the unpaid 
balance and there is now due and owing the complainant from the 
respondent the sum of $457.70, no part of which has been paid. As 
previously stated, the respondent has interposed no defense. 


FINDINGS OF FACT 


1. The compainant Frank G. Clark is an individual, doing busines; 
as the Indian River City Packing House. whose post office address 
is Indian River City, Florida. The complainant obtained license 
No, 77831, January 19, 1942. 

2. The respondent H. O. Green is an individual, whose post office 
address is Charlotte, North Carolina, The complaint states that the 
respondent is licensed under the Perishable Agricultural Commodi- 
ties Act, 1930, as a dealer, commission merchant, and/or broker. 
However, the records of the Agricultural Marketing Administration 
show that the last license issued to the respondent was No. 53255 
which terminated March 28, 1939, and that the respondent had no 
license at any time mentioned in the complaint. 

3. Service of the complaint was regularly made on the respondent 
on May 11, 1942, as evidenced by a registry return receipt card in- 
cluded in the record. 

4. On or about January 10, 1942, the complainant contracted in 
interstate commerce to sell and the responderit to purchase a carload 
of 425 boxes of citrus fruit at the agreed f. 0. b. price of $707.70 for 
the carload. 

5. The complainant shipped the carload of 425 boxes of citrus fruit 
of the size and grade specified in the agreement in car FGE 45103, 
from Indian River City, Florida, in interstate commerce to Charlotte, 
North Carolina, where the shipment was accepted without objection 
by the respondent. The complainant received payment in the sum 
of $250, and there is now due and owing the complainant from the 
respondent the unpaid balance in the amount of $457.70, no part of 
which has been paid. 

6. The complaint was filed in this proceeding on April 27, 1942, 
which was within the nine months’ period allowed for the filing of 
claims seeking reparation under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 


CONCLUSIONS 


The respondent has failed in violation of Section 2 of the Perishable 
Agricultural Commodities Act, 1930, as amended, to account to the 
complainant for the balance of the agreed purchase price of an inter- 
state carload shipment of citrus fruit. Reparation, therefore, should 
be awarded to the complainant and against the respondent in the sum 
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of the unpaid balance of $457.70, with interest thereon. The facts 
and circumstances should be published by the Agricultural Market- 
ing Administration. 

ORDER 

IT IS ORDERED that the complainant, Frank G. Clark, doing 
business as the Indian. River City Packing House, of Indian River 
City, Florida, be, and he hereby is, awarded reparation against the 
respondent H. O. Green, of Charlotte, North Carolina, in the sum 
of $457.70, with interest thereon at the rate of 5% per annum from 
January 10, 1942, until paid. 

1T IS FURTHER ORDERED that the respondent shall pay said 
sum together with interest thereon to the complainant as reparation 
within thirty days from the date of this order. 

IT IS FURTHER ORDERED that the facts and circumstances 
as set forth herein shall be published by the Agricultural Marketing 
Administration. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
on the parties by registered mail or in person, and that except as to 
the date of payment of reparation this order shall become effective ten 
days from the date hereof. 

Tuomas J. FLavin 


Assistant to the Secretary of Agriculture 


(A. D. 175) 


JUSTMAN AND Co., INc., Complainant, v. 8. B. VerNekorr. Respondent P. A. C. A. 
Doc. No. 4117. Decided July 15, 1942. 


PROCEEDINGS 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. 8. C. 1940 ed. 499a). The 
complainant, Justman and Co., Inc., of New York, New York, asks 
that it be awarded reparation against the respondent, S. B. Vernekoff, 
of Philadelphia, Pennsylvania, in the amount of the unpaid pur- 
chase price of a carload of grapes purchased in interstate commerce 
on or about November 1, 1940. 

The respondent, answering the complaint, admitted all of the al- 
legations thereof, including the purchase and non-payment in full 
of the purchase price, except that he contends the amount of the 
unpaid balance is $125, rather than $319.65 as claimed in the com- 
plaint. He states that his inability to collect from certain customers 
amounts due him made it impossible for him to pay the complainant 


in full. 





488 AGRICULTURAL DECISIONS A. D. 175 


The difference in the amount which the respondent admits is due 
the complainant and the amount claimed as damages in the com- 
plaint arises out of an agreement whereby an “allowance” was 
granted the respondent. The original net invoice price was $518.25, 
which was reduced to $369.65 by a remittance of $133.72, and by a 
freight allowance of $14.88. It was then agreed by the parties 
that if the respondent would pay $175 in weekly installments of $25 
each, the complainant would waive the payment of the balance 
amounting to $194.65. The respondent defaulted after two payments 
were made, the last of which was made on January 29, 1941. The 
complainant claims that the respondent’s default in making the 
agreed weekly payments abrogated the allowance agreement, and 
that it is entitled to recovery on the basis of the original net invoice 
price, less actual payments made. 

A report of investigation was made by T. C. Curry, Acting In 
Charge, Regulatory Section, Fruit and Vegetable Division, dated 
January 9, 1942, a copy of which was served on each of the parties. 

The record seems to support the complainant's claim that the al- 
lowance was made upon the condition that the respondent would 
pay the indebtedness in the manner stated, less the conditional al- 
lowance of $194.65. Reparation will be awarded the complainant in 
the amount of $319.65. 

FINDINGS OF FACT 


1. The complainant, Justman and Co., Inc., is a corporation whose 
principal place of business is 199 Duane Street, New York, New York. 

2. The respondent, S. B. Vernekoff, is an individual who, during 
all of the times and dates referred to in the complaint, was licensed 
under the act and had a place of business at 205 Produce Building, 
Philadelphia, Pennsylvanina. 

3. On or about November 1, 1940, the respondent purchased from 
the complainant in interstate commerce a carload of grapes consisting 
of a total of 1,170 lugs at the agreed price of 9214 cents per lug, or 
a total gross price of $1,082.25, less freight charges in the amount of 
$564, making a net invoice price of $518.25. Shipment of the grapes 
was made in interstate commerce from Modesto, California, in car 
initialed and numbered PFE 42042 and the grapes were delivered to 
the respondent at Philadelphia, Pennsylvania. 

4. The respondent made a remittance of $133.72 to the complainant. 
The complainant made a freight allowance of $14.88. Upon the re- 
spondent’s failure to make further payments, the complainant agreed 
to accept as a settlement for the balance, amounting to $369.65, the 
sum of $175, provided that it was paid in weekly installments of $25 
each. The respondent made installment payments in the amount 
stated on December 21, 1940 and January 29. 1941, but thereafter 
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failed and neglected to make further payments in accordance with 
such conditional agreement, or at all. There remains due and owing 
the complainant from the respondent the sum of $319.65. 

5. Informal complaint was made by the complainant against the 
respondent within nine months from the date the cause of action 
accrued and was followed by the filing of a formal complaint on or 


about December 23, 1941. 
CONCLUSIONS 


It is concluded that the respondent’s failure to account to and pay 
the complainant in full the amount of the purchase price of the 
grapes was and is a violation of section 2 of the act. Reparation 
should be awarded the complainant in the amount claimed as dam- 
ages in the complaint and the facts and circumstances concerning the 
respondent’s violation of the act should, be published. 


ORDER 


IT IS ORDERED that the complainant, Justman and Co., Inc., a 
corporation, of New York, New York, be, and it hereby is, awarded 
reparation against the respondent, S. B. Vernekoff, an individual of 
Philadelphia, Pennsylvania, in the amount of $319.65, with interest 
thereon at the rate of five percent per annum from January 29, 1941, 
until paid. 

IT IS FURTHER ORDERED that the respondent shall pay said 
sum, together with interest thereon, to the complainant, as repara- 
tion, within 30 days from the date of this order. 

IT IS FURTHER ORDERED that the Agricultural Marketing 
Administration shall publish the facts and circumstances concerning 
the respondent’s violation of section 2 of the Perishable Agricultural 
Commodities Act, 1930, as amended. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail or in person and that, except as 
to the date of payment of the reparation, this order shall become 
effective 10 days from and after such completed service. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture 


(A. D. 176) 


H. A. SprrmAn, Complainant, v. JosepH C. Ort, doing business as JosEPH R. 
Ort, et al., Respondents. P. A. C. A. Doc. No. 3826. Decided July 20, 1942. 


PROCEEDINGS 


On December 17, 1940, H. A. Spilman, the complainant, who is an 
employee of the United States Department of Agriculture, filed a 
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complaint against Joseph C. Ott, doing business as Joseph R. Ott, 
and Harvey Wynocker, under the provisions of the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U. S. C. 1940 ed. 
499a), in which it was alleged that Joseph Ott had been licensed 
under the Perishable Agricultural Commodities Act to do business in 
Philadelphia, Pennsylvania, and that license No. 64,368, issued to 
him, terminated November 1, 1940. It was further alleged that 
Harvey Wynocker was an individual licensed under the act to do 
business at the same address as Joseph Ott, his license having been 
issued April 12, 1939, and after being renewed once, terminated April 
12, 1941; and that both licenses were issued to them as commission 
merchants, dealers or brokers. The respondents operated under a 
joint account arrangement, or joint venture, under the terms of which 
fruits and vegetables.shipped to the respondent, Harvey Wynocker, 
would be sold either by him or by Joseph Ott, under the name of 
Joseph Ott, who would collect for the produce, render accounts sales, 
and make remittances. The respondents were to share equally in 
the net profits or losses, 

The complaint alleged that under the joint venture produce was 
consigned to Harvey Wynocker and sold, but that the net returns 
realized had been withheld from the consignors. These failures to 
account were alleged to constitute repeated violations of Section 2 of 
the Perishable Agricultural Commodities Act, 1930, as amended. 

A copy of the complaint was served on the respondents, and an 
answer has been filed by both of the respondents, in which each 
denies that he has repeatedly violated the act. 

A hearing was held before an examiner of this Department at 
Philadelphia, Pennsylvania, on December 4, 1941. C. E. Miles, Of- 
fice of the Solicitor, Department of Agriculture, appeared for the 
Government. Cornelius C. O’Brien, Land Title Building, Phila- 
delphia, appeared for the respondent, Joseph C. Ott, and the re- 
spondent, Harvey Wynocker, appeared in person. It was stipulated 
by all counsel and by Harvey Wynocker that the testimony taken 
and received in evidence in the reparation case entitled Pope-John- 
son Co., Inc. v. Harvey Wynocker and/or Joseph C. Ott, doing 
business as Joseph R. Ott, P. A. C. A. Docket No. 3714, should be 
considered as evidence in Docket 3826, the disciplinary case, to have 
the same force and effect as if introduced individually for that case. 
Notice was taken of the licenses issued to both respondents. 

In due course, the examiner submitted his report of the case, a 
copy of which was duly served upon both parties to the proceeding. 
No exceptions were filed to the examiner’s report. 

The record shows that Russell L. Swineheart, a commission mer- 
chant licensed under the Perishable Agricultural Commodities Act, 
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testified that he was acquainted with both of the respondents, and 
had been selling to Joseph Ott for several years; that he had made 
outright sales to the respondents, and that he had billed the goods 
sold or shipped to the respondents for sale on commission in the name 
of Joseph C. or Joseph R. Ott. The witness stated that he had had 
business relations with Harvey Wynocker around April or May 1940, 
and billed the produce to Harvey Wynocker. However, previous to 
March 6, Joseph Ott paid for the produce, if any payment was made, 
and that at no time when the witness billed one of the respond- 
ents did the other pay for the produce. The witness had no informa- 
tion as to the business relations that existed between the respondents, 
but testified that Harvey Wynocker was indebted to the Darmon 
Company, which was the name of the witness’ company, in the amount 
of $300, but there was no indebtedness against Joseph Ott. 

William H. Kohler, a licensee engaged in the handing of fruit and 
produce under the name of Kohler & Schafer, testified that until 
February 29, 1940, the firm was known as Joseph R. Ott. After that, 
Mr. Ott discontinued business, and Mr. Wynocker assumed business 
in the same establishment; that until February 29, he billed produce 
to Joseph Ott, and the produce so billed was paid for, but merchandise 
sold after May 21 to Harvey Wynocker had not been paid for; that 
he never sold to either respondent and received payment from the 
other; and that Harvey Wynocker was owing the witness $90. 

Harry K. Madara, of W. T. Madara & Sons, was engaged in farm- 
ing, and testified that he shipped goods for sale on consignment to 
both of the respondents; that he shipped to them in 1940, between 
January 10 and February 6; that he delivered apples; and that Harvey 
Wynocker informed the witness that he was paying Joseph Ott’s bills. 
The witness testified to a shipment billed to Joseph Ott and paid for 
by Harvey Wynocker, and that all goods billed to Joseph Ott were 
paid by Harvey Wynocker, but goods billed to Harvey Wynocker 
were not paid for. 

William Schober testified that he had known Mr. Wynocker for 
five years, and began dealing with him in February 1940. The witness 
testified from a memorandum that certain shipments of apples on 
January 23 and 29 and February 2, 1940, were sent. to Joseph Ott, and 
that Harvey Wynocker paid for them, with the exception of one load. 
The witness further stated that of four loads, one load was shipped 
to Joseph Ott on February 12, the others to Harvey Wynocker, and 
that none of the loads were paid for. 

The record shows that a shipment made on January 19, 1940, was 
receipted for in the name of Joseph Ott, by “H. W.”, which counsel 
admitted was Harvey Wynocker. On Government exhibits 2 and 4, 
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showing billing to Joseph Ott and the initials “H. W.”, Harvey 
Wynocker admitted these initials were his own. 

William E. Kincaid, a fruit and vegetable broker, testified that 
Harvey Wynocker called on him, stated he was soliciting business 
which would be paid for by Joseph Ott; that goods sent to the 
respondent were billed to Joseph Ott in the early part of 1940, and he 
had been paid for all billings to Joseph Ott except one; that checks 
were signed by Joseph Ott, until sometime in March or April, after 
which any payments that were made were by checks signed by 
Harvey Wynocker; and that one transaction or shipment made to 
Harvey Wynocker had not been paid for. The witness stated Harvey 
Wynocker suggested that his own name be put on the billing so that 
he could identify the produce which he had solicited. 

Emanuel Leider testified that Joseph Ott owed the witness’ firm 
for 10 lugs of tomatoes, at $2.75 per lug, the bill being incurred on 
February 24, 1940, and that Harvey Wynocker owed him nothing. 

Mr. Joseph C. Ott, being called by the Government, testified that 
he was a licensee under the Perishable Agricultural Commodities Act ; 
that he became acquainted, with Harvey Wynocker in 1939; that 
Harvey Wynocker and the witness, beginning in January 1939, worked 
on a joint account; that Harvey Wynocker received produce from 
different shippers; that they were consigned to Harvey Wynocker, 
and the witness received 50° percent of the profits; that Harvey 
Wynocker sold the goods; and that he paid for all the produce sent 
to Harvey Wynocker to January 10, 1940, and after that turned sums 
of money over to Harvey Wynocker, who paid for the merchandise 
himself. The witness explained that in the beginning of their business 
relations, produce sent to Harvey Wynocker was sold, but the gross 
proceeds received therefor went to Joseph Ott, and Joseph Ott in 
turn paid for the produce; and that after January 1940, Harvey 
Wynocker took over his business. The witness believed that after 
that date, all bills were made out to Harvey Wynocker on the latter’s 
own produce. The witness testified that he received one-half of the 
profits on the Harvey Wynocker deals, for the reason that Harvey 
Wynocker was using the witness’ store, and that although Harvey 

Wynocker had his own letterheads and solicited on his own letterheads, 
Joseph Ott paid for the goods that Harvey Wynocker had solicited 
until January 1940. The witness’ attention was called to the answer 
that he had filed, which stated that up to March 6, 1940, he and 
Harvey Wynocker were engaged in business, and he admitted that 
this conflicted with his testimony as to January 1940; but stated that 
on March 6, he could not pay his bills and had to go out of business. 
As to the Pope-Johnson Co., Inc., transactions, the witness testified 
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that beginning about May 1939, produce solicited by Harvey Wynocker 
was billed to him; that the Joseph Ott firm received the money; and 
that he made payments to Harvey Wynocker’s shippers, as Harvey 
Wynocker had instructed the witness so todo. In January 1940, Pope- 
Johnson Co., Inc., made a shipment to Harvey Wynocker of a load of 
beans which was billed to the Joseph Ott firm, who received the 
proceeds resulting from the sales, but the beans were sold by Harvey 
Wynocker. The proceeds thus received were paid through Joseph C. 
Ott, doing business as Joseph R. Ott, at Harvey Wynocker’s instruc- 
tions, to H. B. Sparrow, in payment for a shipment of the latter to 
Harvey Wynocker. Joseph Ott stated that he had paid up all the 
bills due from the Ott firm; and that he did agree with Harvey 
Wynocker that he would accept the proceeds from his sales and pay 
out his share of the proceeds, but did not agree to pay out any more 
than he, Joseph Ott, received. | 

A list of people that Joseph Ott was owing is shown, and the amounts 
of payments made to them, the sum total of the amounts due being 
$2,345.60, and the total sum paid in full settlement was $500. Settle- 
ment was accepted on October 29, 1941. The witness stated that the 
Pope-Johnson Co., Inc., monies were used by him to pay the H. B. 
Sparrow account, by direction of Harvey Wynocker; that witness 
never had any dealings with Pope-Johnson Co., Inc.; and that at 
the time the books were examined, Harvey Wynocker owed the witness 
$2,800, approximately, which has never been paid. All depositions 
taken in the Pope-Johnson Co., Inc., including the H. B. Sparrow 
deposition and the exhibits mentioned in those depositions, were 
by stipulation included as a part of the Pope-Johnson Co., Inc., 
deposition. 

Harvey Wynocker, one of the respondents, took the stand in his 
own behalf. He testified that about January 13, 1939, he went to 
Mr. Ott with a joint account proposition, that he had no money to pay 
shippers, but was known to shippers in Philadelphia, the Carolinas, 
New Jersey, and New York State. The agreement was that he should 
solicit goods to be shipped to Joseph Ott, who would sell and remit 
to the shippers. After expenses were deducted, they would split the 
profits fifty-fifty. The sales were generally on commission. About 
the first of February 1940, H. B. Sparrow wired Harvey Wynocker 
that his checks were being held in a bank in New Jersey as unpaid. 
In the meantime, a load of beans had been received from Pope-Johnson 
Co., Inc. Harvey Wynocker testified that when he asked Joseph Ott 
how Pope-Johnson Co., Inc., would be paid, Joseph Ott replied that 
Pope-Johnson Co, would have to wait. On cross-examination, Harvey 
Wynocker further testified that there was no agreement as to how 
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the produce should be billed, that is, whether billed to Wynocker or 
to Ott, but he testified that all understood that he, Harvey Wynocker, 
<lid not have the money to pay for it, and that Joseph Ott would pay. 
He stated that when he found there was no money to pay for the 
H. B. Sparrow shipment, and Joseph Ott said that Pope-Johnson Co., 
Inc., would have to wait for their money, the money from the Pope- 
Johnson Co., Inc., sales was deposited in the bank, and the bank 
automatically took it to cover H. B. Sparrow’s checks which they were 
holding, and then there was no money to pay the Pope-Johnson 
Co., Inc. 

The deposition of H. B. Sparrow, received as part of the record 
in this case, stated that the deponent knew Harvey Wynocker and had 
business transactions with him. He stated that both of the respond- 
ents were indebted to the deponent for produce sold or consigned; 
that the business relations which he had with Joseph Ott were through 
Harvey Wynocker; and that he, H. B. Sparrow, was under the 
impression that they were partners. 

The deposition of E. L. Pope was to the effect that he was president 
of Pope-Johnson Co., Inc., which had a business transaction with 
Harvey Wynocker on January 26, 1940, involving a truckload of snap 
beans; that the beans were delivered to Harvey Wynocker for sale on 
consignment; that no accounting covering the transaction was made 
until late in February ; that he was not paid for this shipment ; that the 
beans were not the property of Pope-Johnson Co., Inc., but it was 
acting as agent for the growers and the real owners; that the account 
sales rendered showed net proceeds in the amount of $1,206.69; and 
that around March 13, during a telephone conversation, Harvey 
Wynocker promised to mail a check to cover this amount. Deponent’s 
impression that the respondents were associated was based, in part, 
upon the fact that when he shipped to Harvey Wynocker loads of 
produce, Harvey Wynocker always made a report on the billheads 
of Joseph R. Ott, and payments for goods shipped to Harvey 
Wynocker were by checks of Joseph Ott; that both the respondents 
had the same business address; and that the name of Joseph Ott 
appeared on most of the account sales, although the name of Harvey 
Wynocker was stamped on some of them. Deponent states that the 
sum of $1,206.69 is due and payable from the respondents to the Pope- 
Johnson Co., Inc. 

It clearly appears that the respondent Joseph Ott, although liable 
for produce shipped to Harvey Wynocker until March 1940, did divert 
the proceeds received from the sale of produce which was shipped by 
Pope-Johnson Co., Inc., in January 1940, and remitted the money re- 
ceived from that shipment to H. B. Sparrow in payment of the ship- 
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ment made by H. B. Sparrow to the respondents. It further appears 
that the respondent Joseph C. Ott is liable to William E. Kincaid and 
William Schober for shipments of produce made by each of these 
parties and billed to the Joseph Ott firm prior to March 1940. This 
was a failure truly and correctly to account promptly for shipments 
of produce in interstate commerce in numerous instances. The record 
is replete with evidence that the respondent Harvey Wynocker failed 
to account truly and correctly and to pay numerous shippers for 
produce shipped in interstate commerce during the time he claimed 
to be in business alone, and in several cases while in business with 
Joseph C. Ott, doing business as Joseph R. Ott. Therefore, both of 
the respondents have repeatedly violated Section 2 of the Perishable 
Agricultural Commodities Act, 1930, as amended. 


FINDINGS OF FACT 


1. The complainant, H. A. Spilman, is an employee of the Depart- 
ment of Agriculture. 

The respondents are Joseph C. Ott, doing business-as Joseph R. 
Ott, whose address is 6715 Large Street, Philadelphia, Pennsylvania, 
and Harvey Wynocker, whose address is 213 North Third Street, 
Camden, New Jersey. Joseph C. Ott was licensed under the Perish- 
able Agricultural Commodities Act, 1930, as amended, to do business 
in Philadelphia, Pennsylvania, and license No. 64,368, issued to him, 
terminated November 1, 1940. Harvey Wynocker was an individual 
licensed under the act to do business at the same address as the respond- 
ent Joseph Ott, whose license terminated April 12, 1941. Both licenses 
were issued to them as commission merchants, dealers and/or brokers. 

3. The respondents received perishable farm produce for sale on 
consignment and sold such produce, but on numerous occasions there 
was a failure truly and correctly to account promptly to various 
shippers. The produce so shipped, received, and handled by the 
respondents was in interstate commerce. 

4. There was a specific agreement between the two respondents 
from January 1939 to March 1940 that perishable agricultural com- 
modities would be solicited by Harvey Wynocker to be sold on con- 
signment and the proceeds arising from such sales delivered to the 
respondent Joseph Ott, who in turn was to make payment for the 
produce. The respondents were to share equally the net profits. 

5. Under the joint venture, produce was consigned to Harvey 
Wynocker and sold, but the net returns realized have been withheld 
from the consignors. The consignors and other material facts are as 
follows: 
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Gross | Net pro-|Amount| Due con- 





Consignors Date consigned Commodity sales écede paid signors 
Pope-Johnson Co., } 1-25-40_- ...| 496 hampers snap |{$1, 450. 10 |$1, 206. 69 None | $1,206.69. 
Inc., Pabokee, Flor- beans. 


ida. 
Wm. Schober & Sons, | 1-18 to 2-2-40.___} 1,015 bu. of apples. 890. 45 801.39 | $426.39 | About $375. 
Monroeville, N. J. 


W. T. Madara, Pit- | 1-10 to 2-6-40_.__| 650 bu. of apples-.. 646. 20 584. 28 None | $584.28. 
man, N. J. 


Wm. E. Kincaid, | 5-15-40____.. wae ROD Des, of emeples: oh. scone 133. 38 None | $133.38, 
Hurffville (P. O. 
Sewell, N. J.). | 


6. In addition to the above-mentioned consignments in which the 
respondents were interested through the previously mentioned joint 
venture, the respondent Harvey Wynocker has failed, neglected or 
refused to remit for the following loads of produce purchased in in- 
terstate commerce: 

From Jack Klein, 113 Dock St., Philadelphia, Pa.: 





May 25, 1940, 15 hampers of S. C. beans at $1.25_-----_- $18. 75 
May 27, 1940, 15 hampers of N. C. cabbage at 75¢_---------- 11. 25 
May 28, 1940, 15 hampers of N. C. cabbage at 60¢_---_----~-- 9. 00 
May 29, 1940, 10 hampers of S. C. beans at $1.25_-_---_- 12. 50 $ 51.50 
From Cherry-Keiser & Co., 145 Dock St., Philadelphia, Pa.: 
May 28, 1940, 25 packages of N. J. Romaine lettuce at 50¢___- 12. 50 
From 8. 8. Darmon Co., Inec., 148 Dock St., Philadelphia, Pa. : 
May 20, 1940, 20 pkgs. of S. C. beans at $1.50___-___-___~- 30. 00 
2 crin. ofa; etrawheries:..- ce 5. 50 
May 21, 1990,.36. nkes. .of. S.C. . beans... 
Se Oe Sen en ee SS 38. 00 
May 23, 1940, 10 pkgs. of Fla. beans at $1.50__---.--__-_ 15. 00 


Bay 24, 1040. 24 phen of Win deans... 
Zt Crem OF mu. Stra woerries.. 


25 bags of N. C. Romaine lettuce__--___-~- 118. 30 
MSY. 20, tee. De Bees OL IN, ty, ORR ng 
52 pkgs. of N. C. Romaine lettuce_____-_--- 86. 90 


May 27, 


~ 


1B40 BS lea: G8 DF. |i OB ee es 
15 pkgs. of 8. C. lima beans_._.__.___. ___.._.. 





10 pees. or B.C: snap -beans_. === =... 61.50 355. 20 
From Kobler & Schafer, 137A Dock St., Philadelphia, Pa. : 
May 21, 1940, 45 erts. of Va. Strawberries at $2.00__-_-_____- 90. 00 
From S. Litowitz & Sons, 150 Dock St., Philadelphia, Pa.: 
Mag 22 1) le eee, ae ON. od 49. 30 
May 23, 1940, 20 pkgs. of N. J. lettuce at 75¢_-____---------- 15.00 64.30 
From Stanton & Merrill, Wilson Bldgs., Philadelphia, Pa.: 
May 23, 1940, 50 pkgs. of N. C. peas at 75¢_.__---_------~~-- 37. 50 
From F. 0. Urie & Co., 141 Dock St., Philadelphia, Pa.: 
May 18, 1940, 15 pkgs. of Fla. beans at $1.10______---_------- 16. 50 
May 20, 1940, 10 pkgs. of Fla. beans at $1.25___---___-_- 12. 50 
May 21, 1940, 3 pkgs. of Fla. beans at $1.75____--------_- 
8 pkgs. of Fla. peppers at $2.00__-_---__---- 21. 25 
May 22, 1940, 11 pkgs. of Fla. beans at $1.25__--___---__ 
12 crts. of Va. strawberies at $2.25___-_-__ 40. 75 
May 23, 1940, 5 pkgs. of Fla. peppers at $2.00__--_.----~- 10. 00 
May 24, 1940, 10 pkgs. of Fla. beans at $1.60_______- bees 16.00 117.00 


728. 09 
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7. The respondents, Joseph C. Ott, doing business as Joseph R. 
Ott, and Harvey Wynocker, have repeatedly violated Section 2 of the 
Perishable Agricultural Commodities Act, 1930, as amended. 

8. The disciplinary complaint in this case was filed on or about 
December 17, 1940, which was within the statutory period for the fil- 
ing of a disciplinary complaint. 









CONCLUSIONS 





The respondent’s repeated failures truly and correctly to account 
promptly to shippers for the net proceeds of numerous interstate 
shipments of perishable agricultural commodities handled on consign- 
ment, as hereinabove set forth, and the respondent Harvey Wy- 
nocker’s failure to make prompt payment to numerous vendors for 
purchases of fresh fruits and vegetables sold to him in the course of 
interstate commerce are flagrant and repeated violations of Section 
2 of the Perishable Agricultural Commodities Act, 1930, as amended, 
such as would warant revocation of their licenses under the act, were 
it not for the fact that the licenses have terminated because of non- 
payment of the annual fees. The facts as herein set forth should be 
published, as authorized by section 8 of the act. 















ORDER 


IT IS ORDERED that the Agricultural Marketing Administra- 
tion shall publish the facts and circumstances herein set forth, in ac- 
cordance with the provisions of section 8 of the act, as amended. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail, or in person, and that this order 
shall become effective 10 days from and after such completed service. 

Tuomas J. FLavin 
Assistant to the Secretary of Agriculture. 













(A. D. 177) 


SqutIrRE DINGEE CoMPANY, Complainant, v. ISLAND City PICKLE COMPANY, Re- 
spondent. P. A. C. A. Doe. No. 5904. Decided July 27, 1942. 


PROCEEDINGS 













On March 5, 1941, the complainant, Squire Dingee Company, 
Chicago, Illinois, filed a complaint under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), against the re- 
spondent, Island City Pickle Company, Eaton Rapids, Michigan, 
asking reparation for damages resulting from respondent’s failure to 
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ship raspberries sold to complainant by contract in writing. Re- 
spondent filed an answer denying that the written contract contained 
the entire agreement, denying that it had refused to ship the rasp- 
berries, denying that complainant had been damaged, and claiming 
that, as it was unable to obtain the quantity of raspberries desired 
by complainant, impossibility of performance excused its failure to 
ship them. 

A hearing set for November 6, 1941, was postponed at complain- 
ant’s request. It was again set for May 7, 1942, at Eaton Rapids, 
Michigan, and notice was served on both parties by registered mail. 
At the appointed time and place, the examiner called the hearing. 
Complainant appeared and put in its evidence, but respondent made 
no appearance. 

Uncontradicted testimony of the broker who negotiated the con- 
tract and of complainant’s secretary shows that the broker, by tele- 
phone, arranged a contract pursuant to which respondent was to ship 
raspberries from Michigan to complainant in Illinois, and sent writ- 
ten confirmations to both parties. It further appears that respondent 
did not ship the berries, and complainant had to pay more than the 
contract price, freight charges considered, when it bought them else- 
where. Documentary evidence introduced into the record shows the 
terms of the contract, various communications between the broker 
and respondent, and the details of complainant’s purchases of berries 
to replace those undelivered on the contract. Communications be- 
tween respondent and the broker show that as early as July 11, 1940, 
respondent wrote that he might fail to deliver the berries because of 
a poor crop. On August 3, 1940, the broker offered respondent rasp- 
berries of the kind mentioned in the contract, for delivery in Detroit 
and Chicago. The record also shows that a decision was issued on 
January 24, 1942, in P. A. C. A. Docket No. 3820, Alton-Malchow 
Company v. J. M. Card et al., ordering respondent to pay the charges 
due the broker for negotiating the contract here involved. 


FINDINGS OF FACT 


1. Squire Dingee Company, complainant, is an Illinois corporation 
whose address is 1918 Elston Avenue, Chicago, [llinois. It is 
licensed under the Perishable Agricultural Commodities Act, 1930. 

2. Island City Pickle Company is a Michigan corporation whose 
address is Eaton Rapids, Michigan. At all times involved in this 
proceeding, it was subject to license under the act. 

3. On June 21, 1940, through Alton-Malchow Company, acting as 
broker, respondent agreed to sell complainant 150 barrels, containing 
375 pounds each, of frozen red raspberries of the 1940 crop at 9 cents 
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per pound f. o. b. Eaton Rapids, Michigan, to be shipped by truck 
from Eaton Rapids to Chicago, Illinois, or a total price of $5,062.50. 
A sales memorandum containing the terms of the agreement was sent 
by the broker to both complainant and respondent. 

4. Under the then prevailing freight rate of 40 cents per 100 pounds, 
it would have cost $225 to ship the berries from Eaton Rapids to 
Chicago, making the total cost to complainant $5,287.50. 

5. On January 24, 1942, in P. A. C. A. Docket No. 3820, the broker 
was awarded reparation of $202.50 and interest against respondent 
for brokerage fees due in connection with the transaction here in- 
volved. ; 

6. Respondent failed to ship any of the berries called for in the 
contract. Respondent claimed that its failure to ship was because 
it was impossible for it to obtain the berries, but it made no attempt 
to obtain berries of the kind and quality involved when such were 
offered to it on August 3, 1940. It could then have obtained berries 
which it could have delivered in satisfaction of the contract. 

7. To obtain the quantity and quality of raspberries called for in 
its contract with respondent, complainant had to purchase 50 barrels 
on August 2, 1940, at 1014 cents per pound, or a total of $1,921.88; 
25 barrels on August 5, 1940, at 1014 cents per pound, or $960.94; and 
75 barrels on August 16, 1940, at 1114 cents per pound, or $3,234.37, 
plus $374.06 freight, making a total cost, for these 75 barrels, of 
$3,608.43. These purchases were made at the lowest costs at which 
complainant could get such berries as were covered by the contract. 

8. Had respondent performed its contract, the raspberries involved 
would have cost complainant $5,287.50. Complainant had to pay 
$6,491.25 to get the berries elsewhere when respondent failed to de- 
liver them. Complainant was therefore damaged in the sum of 
$1,203.75 by respondent’s failure to perform its contract. 

9. The complaint herein was filed on March 5, 1941, which was 
within nine months of the accrual of complainant’s cause of action. 


CONCLUSIONS 


Whether impossibility of obtaining what it had contracted to de- 
liver would have excused respondent’s failure to deliver raspberries 
need not be here decided, as the facts show that it could have obtained 
the berries. Respondent’s failure to perform its contract for inter- 
state shipment of berries was without reasonable cause and consti- 
tuted a violation of Section 2 of the Perishable Agricultural Com- 
modities Act, 1930. Respondent, therefore, should be ordered to pay 
complainant the amount of damage caused by the violation, with 
interest, and the facts should be published. 
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ORDER 


IT IS ORDERED that respondent, Island City Pickle Company, 
within 30 days from the date of this document, pay to complainant, 
Squire Dingee Company, as reparation, $1,203.75, with interest at 
5 percent per annum from August 16, 1940, until paid. 

IT IS FURTHER ORDERED that the facts and circumstances 
of this proceeding as herein set forth be published. 

IT IS FURTHER ORDERED that a copy hereof be served forth- 
with upon the parties by registered mail or in person, and that, ex- 
cept as to payment of reparation and service hereof, this order shall 
become effective 10 days after its date. 


Tuomas J. Fiavin, 
Assistant to the Secretary of Agriculture 
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